MEALEY'S™ LITIGATION REPORT

Ashestos

Liability For The Post-Sale Installation
Of Ashestos-Containing Replacement
Parts Or Insulation

by

James K. Toohey, Esq.

and

Rebecca L. Matthews, Esq.

Johnson & Bell
Chicago, Illinois

A commentary article
reprinted from the
December 1, 2010 issue of
Mealey’s Litigation Report:

Ashestos

®

LexisNexis-







Vol. 25, #21 December 1, 2010

MEALEY’S LITIGATION REPORT: Asbestos

Commentary

Liability For The Post-Sale Installation Of Asbestos-Containing

Replacement Parts Or Insulation?

By

James K. Toohey
and

Rebecca L. Matthews

[Editor’s Note: James K. Toohey is a sharehold and co-
chair of the toxic tort defense group at Johnson & Bell in
Chicago, Ill. Rebecca L. Matthews is an associate at John-
son & Bell in Chicago, Ill. Copyright by the authors.

Replies to this commentary are welcome.]

Introduction

We are now in what might be deemed the “Fourth
Wave” of asbestos litigation over an eighty-year ride.
After decades of asbestos litigation, the plaintiffs’ bar
has begun to run out of possible targets. As such, in an
attempt to expand the traditional notions of products
liability to reach a broader class of defendants, the plain-
tiffs’ bar has targeted manufacturers of products into or
onto which other entities integrated either asbestos-
containing replacement parts or asbestos-containing
insulation after the original sale and release of the pro-
duct. As plaintiffs seek to stretch traditional limits of
tort liability to include these manufacturers, the defen-
dants are fighting back. This article will address the
growing debate, review the leading decisions, and pro-
vide a state-by-state survey of cases on point.

Turning back to where it all began, as reported by Paul
Brodeur in a series of articles titled 7%e Asbestos Industry
on Trial,” the first asbestos cases were filed by employ-
ees exposed to massive, intense doses of asbestos in
factories that manufactured asbestos products from
raw asbestos. Johns-Manville Corporation and other
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leading manufacturers using raw asbestos and silica in
their manufacturing processes supported the creation of
state workers’ compensation commissions to move
cases brought by their employees out of the common
law tort system.

The second wave started in the 1960s and picked up
momentum in the 1970s and early 1980s. It involved
primarily asbestos insulators who had been exposed to
high levels of asbestos, either as part of their occupation
or in the construction and repair of U.S. Navy ships
after World War II. These insulators began filing suits
under the emerging doctrine of manufacturers’ strict
liability in tort to recover for severe, disabling asbes-
tos-related diseases against the leading manufacturers
of asbestos insulation materials, including industry
titan Johns-Manville.?

By the 1980s, Dr. Irving Selikoff, the pioneering
researcher in asbestos and disease, accurately predicted
a “third wave” of cases among workers handling in-
place asbestos. The pool of plaintiffs expanded drama-
tically in that decade to include large numbers of
construction and industrial factory workers regularly
handling friable asbestos products or working near
insulators who were installing or removing it." The
tens of thousands of cases filed in the 1980s can be
broken down into two groups — a larger group of
plaintiffs seeking recovery for non-disabling conditions,
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including mild asbestosis, pleural plaques, and fear of
cancer, and a second smaller, but still significant group
suing to recover for serious asbestosis, lung cancer and
mesothelioma.” The pool of defendants in this third
wave of cases expanded to include companies that
had manufactured, distributed, sold, or applied any
asbestos-containing products.® The defense was made
more difficult in 1982 when Johns-Manville Corpora-
tion, its many affiliated companies, and Unarco,
another insulation manufacturer, concluded that their
assets were not sufficient to meet their potential tort
liabilities and filed for bankruptcy court protection
under Chaprer 11.”

Any Exposure Dose Is Sufficient, Because
‘Every Fiber Is A Cause!’

With the current fourth wave, starting in the early
2000s, the pools of plaintiffs and defendants again
changed. Few cases involving serious asbestosis or asbes-
tos-related lung cancer remain due to the fact that most
heavy occupational exposures ended in the mid-1970s
and that the claims of those injured by significant occu-
pational exposures had already been filed and resolved.
And claims for non-impairing conditions had been
excluded from the court system by the establishment
of registries onto which claimants could be placed if
their levels of impairment did not reach the threshold
required before a plaintiff could file a suit for asbes-
tosis.® However, plaintiffs continue to file significant
numbers of mesothelioma cases every year due to the
disease’s long latency period between first exposure and
diagnosis, the lack of an established exposure threshold
below which the disease cannot occur, and its close
association with asbestos exposure.

The pool of defendants has also changed. Most manu-
facturers targeted in the first three waves of the litigation
have filed for bankruptcy court protection. Those bank-
rupt entities with continuing business operations have
created or are in the process of creating bankruptey
trusts with enormous reserves against which those
with asbestos-related disease can make claims.” Rather
than limiting their claims to those against bankruptcy
trusts established by those traditionally targeted and
culpable defendants, however, plaintiffs’ attorneys
have become too addicted to common law recoveries
in their “home courts” to walk away.

Instead, they file suits seeking common law recovery
from any company that manufactured any industrial

product that may have contained a7y asbestos-contain-
ing component with which the plaintiff may have had
any contact. The list of defendants routinely sued today
includes manufacturers of boilers, pumps, valves, auto-
mobiles, and component parts, as well as owners of
industrial facilities that had asbestos-containing pro-
ducts in their manufacturing plants. Exposures to
these products generally are to chrysotile asbestos only
and at doses that were the tiniest fraction of exposure
standards accepted at the time the products were sold
and used. No scientifically accepted threshold exists at
which experts can determine whether asbestos exposure
caused a given case of mesothelioma. All of the studies
to date that have made an epidemiological association
between asbestos and mesothelioma have involved
occupational levels of exposures to amphiboles, and
debate remains as to whether a pure chrysotile exposure
at high levels can be causative, much less at minute
levels. In a clever twist of law and science, plaintiffs
use the absence of scientific evidence as their proof of
causation. They say: (1) there is no minimum exposure
established below which asbestos can been ruled out as
a cause, (2) it is not medically determinable which
among any number of different exposures was the
actual cause of the genetic changes leading to the
cause of the particular plaintiff’s cancer, (3) although
some products create exposures far more hazardous
than others, because no exposure can be ruled out as
a contributor, regardless of intensity, duration, fiber
type, or fiber size, even the tiniest exposure dose con-
tributed at least the tiniest risk and, thus, must be
deemed a contributing “cause.”

If Not Dose, What About Duty?

Although the arguments made pertaining to replace-
ment parts and insulation have some different
elements, both are bounded by the attempt to hold a
manufacturer liable for products it did not sell. Thus,
this article will address the two groups of arguments
together and ask whether the law will impose a duty
on a manufacturer with respect to products that it did
not make, sell, or recommend.

Replacement Parts

Typically, in these fourth-wave cases, the machinery
manufacturing defendants sold a product that may
have remained in service for decades in a manufactur-
ing facility at which a plaintiff worked for a substantial
period of that time. At the time the product left the
machinery manufacturing defendant’s control, it may
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have contained one or two asbestos-containing gaskets
and/or pieces of packing. Likewise, motor vehicles
were originally equipped with four factory-installed
asbestos-containing brake linings or pads, a clutch
facing (collectively “friction materials”), and some
small engine gaskets. All of those materials were
non-friable, encapsulated in binding materials, and
locked inside the product, creating no measurable
asbestos exposure unless or until they were changed
out during servicing. All of these asbestos-containing
parts were manufactured by other companies that spe-
cialized in the manufacture of machinery sealing or
friction products.

The original gaskets and packing that came inside the
product were routinely replaced during maintenance,
usually within the first year after installation. Further,
brake linings or brake pads would be replaced after
6,000-12,000 miles, while the clutch facings and muf-
fler gaskets might last several years before being
replaced. In most cases, replacement parts were sup-
plied by other companies that specialized in the
manufacture of machinery sealants and friction materi-
als and had their own systems of distribution to the
replacement parts markets.'’ Thus, in the great major-
ity of cases, the plaintiff was not exposed to any
asbestos-containing product actually sold by the defen-
dant unless he was involved in the initial servicing of the
product when the original gasket, packing, or friction
material was removed.

Insulation Added Post-Sale

Manufacturers of industrial boilers, pumps and valves
shipped some of their machines to end users for use in
very high temperature environments. In those cases, the
industrial purchaser and its facilities” engineers would
decide if the machinery required high temperature insu-
lation for the application. If so, the plant owner would
hire an insulation contractor whose insulation workers
would cover the equipment with asbestos insulation
manufactured by insulation manufacturers.

Plaintiffs’ Argument: Why Duty Should Be
Imposed On Non-Manufacturer

Plaintiffs contend that the equipment manufacturing
defendant’s duty extends to all foreseeable applications
and uses to which the product can be put. If the man-
ufacturer itself used asbestos gaskets and packing, it
knew that the replacement gaskets and packing would
contain asbestos. Likewise, it knew or should have
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known that its products intended for high temperature
application would require the post-sale addition of
asbestos insulation for optimal performance. Thus,
each manufacturer had an independent and continuing
duty to warn against the use of asbestos or, at a mini-
mum, to warn about how the asbestos could be handled
to reduce exposure-related risk.

Under traditional notions of product liability, the man-
ufacturer is liable in strict liability only for defects
existing at the time the product leaves its control, and
the manufacturer owes a duty of due care in negligence
only with respect to products that it originally sells."’
Nonetheless, as the fourth wave commenced with cases
filed primarily in plaintiff-friendly jurisdictions, defen-
dants had little success in extricating themselves for one
of two reasons: 1) courts in those jurisdictions make it
their practice not to rule on motions for summary judg-
ment until the trial date and, in some cases, until the
trial, believing that most cases against most defendants
will settle if decisions on summary judgment can be
deferred; or 2) trial courts summarily deny any motions
for summary judgment in which there has been any
identification of the defendant’s product and any evi-
dence that it contained asbestos at any time regardless
of whether such exposure could be deemed to meet the
state’s own “substantial factor” standard for determin-
ing proximate cause.'” Some appellate courts have
dealt with the issue in a similarly summary fashion
and denied the manufacturer its requested relief with-
out extended analysis.'”> Other early decisions were
receptive to the traditional limits on liability."*
Which way the state courts move on this issue will
dictate the future of a significant share of the common
law asbestos litigation.

Strict Liability

Basic principles of strict products liability have long
been settled. Manufacturers are liable for the injuries
caused by their products."> A product may be found
unreasonably dangerous if it has a manufacturing defect
or a design defect.'® In addition, even if the product is
designed and manufactured without fault, it may be
unreasonably dangerous if the manufacturer does not
provide adequate warnings for proper use.'” However,
a manufacturer is not liable for the defective products of
another,'® and a seller is liable only if its product was in
the “chain of distribution.”’” Some courts have
expanded the manufacturer’s liability to include pro-
ducts that become hazardous after completion of the
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manufacture and sale, if the product becomes danger-
ous when combined with another product, but only
if the first-phase manufacturer: (a) required the use
of asbestos-containing materials in its products;20
(b) received direct financial benefit from the sale of
the asbestos-containing materials, (c) was necessary to
bring the asbestos-containing replacement product to
market; or (d) had control over the manufacture or

g . 121
distribution of the asbestos-containing materials.

Plaintiffs try to use these exceptions to expand the
defendant’s duty and consequent liability. Defendants
focus on the simple maxim that a manufacturer is
not liable for the defective products of another”” to
argue that liability cannot attach as a matter of law.>
They look to the basic tenets found in the seminal
strict liability cases to support this contention. In
Greenman v. Yuba Power Products, Inc., Justice Tray-
nor first articulated the rule of strict liability in tort,
stating that “[t]he purpose of such liability is to insure
that the costs of injuries resulting from defective pro-
ducts are borne by the manufacturers that put such
products on the market . ..."*

Not only are the allegedly defective products in the
fourth-wave cases manufactured by other manufac-
turers, but they are marketed by them through a
completely different chain of distribution of which
the machinery manufacturer is not a part.”> Further,
the deterrent effect of liability should be placed on the
actual manufacturer of the allegedly dangerous article
that knows its products, the products’ risks, and the
ways to reduce the risk through guarding or instruc-
tion.?® It is also the manufacturer of the dangerous
article that is able to spread the risk of unpreventable
injury by using the sales revenues generated from the
sale of the product to purchase insurance covering
such claims.””

In response, plaintiffs argue that defendants impro-
petly define the term “product.””® Plaintiffs focus on
the issue of foreseeable use. It is foreseeable that the
product will require insulation or replacement parts for
the product to function properly, and, thus, those
components are part of the product, regardless of
who manufactured them.*” If the product is so
defined, the original manufacturer and its product
remain in the chain of distribution until the end of
the product’s useful life.>°

Perhaps plaintiffs’ most compelling argument is that
the duty to warn of hazards associated with the use of
the product attaches at the time of sale. The servicing
of the product and replacement of asbestos gaskets,
packing, or friction components is a hazardous, foresee-
able use of its product, and each such change involves
the use of the original product. If the product lacked
proper warnings concerning that foreseeable use, it was
defective at the time it left the manufacturer’s control
and remained so each time a gasket, packing, or friction
product was replaced. If the user was exposed to asbes-
tos when that defective product was serviced, that
manufacturer is liable for the injury.

In response to that argument, defendants assert that
there is an insufficient nexus between their products
and the harm-producing product made and put into
the chain of distribution by others. Liability runs with
the product. Further, duty is not co-extensive with
foreseeability because, in retrospect, everything is fore-
seeable. Legal foreseeability is that which sound policy
dictates the manufacturer should foresee and against
which it should guard. In such instances, foreseeability
is not relevant.”'

Negligence

In any negligence case, the first issue is whether the
defendant owed a duty of due care to the plaintiff.
The issue of duty is one of law for the court to decide.
If the court finds that a duty exists, the manufacturer
has a duty to exercise due care to manufacture a product
that is reasonably safe. The duty is limited to those
manufacturers in the chain of distribution.’* If a duty
is found to exist, it may include the need to include
warnings of potential hazards of which the manufac-
turer knew or should have known and of which the

plaintiff was unaware.>>

Current Trend — Most Courts Resistant To
Expanding Liability

The Supreme Court in Washington State was the first
court to thoroughly examine the issue of liability for
aftermarket or post-sale installation of asbestos pro-
ducts.** Five California intermediate appellate courts
followed closely thereafter with opinions on the topic.
Four of the courts agreed with the majority in the
Washington Supreme Court cases,”> while one sided
with the dissent in those cases.>® The California
Supreme Court has granted review in the Merrill,
Huall, Walton, and O’Neill cases to resolve a conflict
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between O’Neill, in which the court refused to grant
summary judgment to the non-manufacturer defen-
dant, and 7aylor, followed by Merrill, Hall, and
Walton, in which the California appellate courts held
that no such liability can attach.””

Simonetta®® and Taylor’® both address the potential for
expansion of liability beyond that reasonably con-
nected to the sale of the product. The equipment
manufacturer receives no financial benefit from the
post-sale purchase of components sold by others.
Instead, that component manufacturer derives the
benefit, so it is the one that should bear the obligation
to warn. In addition, the equipment manufacturer
plays no role in bringing the asbestos products to mar-
ket or in their manufacture or distribution. Finally,
while it is true that liability may lie if the combination
of the equipment manufacturer’s product with another
product creates a hazard in that product, the hazard
must come from the functional performance of the
manufacturer’s product itself.”’ In the case of post-
sale additions of asbestos-containing replacement
parts, however, the hazard comes from the added,
asbestos-containing component. !

Plaintiff might argue that the replacement of an asbes-
tos gasket, packing or brake lining with another
asbestos gasket, packing or brake lining is merely a
continuation of the hazard that existed in the original
product.*? There are two bases for strict liability: either
as a manufacturer that created a defective product or as
a seller of a defective product that passed the defective
product through the stream of commerce. The defen-
dant that created the defect retains responsibility for
injuries arising from the defective design. However,
courts adopting the Simonetta reasoning have focused
on the fact that the equipment manufacturer that uses
an asbestos gasket, packing, or brake lining did not
create the defect. The manufacturer of the gasket, pack-
ing, or brake lining did. The equipment manufacturer
is strictly liable for the asbestos in the original product
because it passed that defective gasket, packing, or
brake lining into the stream of commerce. The courts
that refuse to extend such continuing duty or liability
for asbestos contained in replacement parts have found
that such duty is better placed on the replacement parts
maker that actually manufactured the injury-producing
product, controlled it, was in a position to warn at the
time the product was sold, and actually profited from
the sale. Under this stream of commerce analysis, the
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equipment manufacturer that incorporated an asbestos-
containing gasket or packing or automobile manufac-
turer that incorporated brake linings is strictly liable
only for those asbestos-containing products that it put
into the stream of commerce.

To impose upon a manufacturer the costs of designing
out or warning against risks allegedly existing in a pro-
duct that it did not design or sell would be manifestly
unfair.*®> A manufacturer that did not make the danger-
ous part is not in a position to evaluate its potential
dangers and is not able to incorporate the costs of
designing out or insuring against such dangers into
the costs of production. If liability were imposed,
such manufacturer would be required to perform test-
ing and to provide warnings for many parts and
materials manufactured by unknown manufacturers
using unknown materials.**

Post-Sale Installation Of Asbestos Insulation

In Taylor, the court addressed the component parts
doctrine as it related to post-sale installation of asbestos
insulation on the equipment. Viewing the manufac-
tured piece of equipment as a component of the
larger finished product, the court held that a compo-
nent manufacturer is not liable for injuries caused by
the finished product unless the component itself,
i.e. the pump or boiler, was defective when it left the
manufacturer’s control.*’ Otherwise, the component
manufacturer would be required to follow its product
to its end user, do extensive studies and hire an expert
on the hazards of all its clients’ finished products, and
attempt to influence all such clients’ post-purchase
decision-making. Such burden must rest with the fin-
ished-product manufacturer, which is in a better
position to evaluate the hazards of its own finished
product.*®

Imposition Of Duty

In Taylor, the court attempted to use an eight-factor
test to determine whether defendants owed plaintiffs a
duty: (1) the foreseeability of harm; (2) the degree of
certainty that the plaintiff suffered an injury; (3) the
closeness of the connection between the defendant’s
conduct and the injury; (4) the moral blameworthiness
of the conduct; (5) the societal interest in the policy
of preventing future harm; (6) the burden imposed on
the defendant by the duty; (7) the availability of liabi-
lity insurance; and (8) the social utility of defendant’s
conduct.”
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Defendants argue that they easily defeat these criteria.
First, they could not have foreseen their products would
be a cause-in-fact any harm or injury*® because the
product created such a low dose of asbestos exposures
that it was not even a cause for concern to the scientific
community at the time.*’ Second, they cannot be
called to have foreseen that their product would be
deemed a legal cause when it was a product added by
someone else that was the likely cause of any resulting
harm or injury.”® Further, the defendant’s allegedly
negligent conduct in using an asbestos gasket in an
original product later replaced by the independent
actions of others is too remote from the plaintiff’s
alleged exposure or injury, eliminating the conduct as
a proximate cause.’! In addition, given the absence of
actual knowledge when miniscule exposures created by
these products are judged against exposures permitted
by law at the time, the defendant’s conduct is not
blameworthy.52 Further, the societal interest in pre-
venting the harm is effectuated by placing the burden
on the sophisticated purchaser/owner of the industrial
equipment who purchased and installed the replace-
ment parts and is legally responsible for the safety of
its own operations for the protection of its own emplo-
yees, and on the manufacturers of the asbestos-
containing replacement parts. Both are in a far superior
position to meet the policy concern of preventing
future harm. Even further, the equipment manufac-
turer defendant cannot prevent the harm because it
played no role in creating or marketing the product
that actually caused the harm.’® Imposing the burden
on the equipment manufacturer would burst all prior
legal limits on liability by exposing it to liability for
products it did not manufacture.’

With regard to the issue of insurance, it is true that an
equipment manufacturer can obtain liability insurance
at levels sufficient to cover potential defects in its own
products. However, the equipment manufacturer
should be driven to bankruptcy because it has
exhausted its insurance protection because it has
been held the de facto insurer of another manufacturer’s
products.”

Defendants advance a final, compelling policy argu-
ment. These remaining targeted defendants constitute
largely what remains of industrial equipment manufac-
turers located in the United States. These companies
are already at a competitive disadvantage with foreign
manufacturers of similar goods. Imposing expanded

liability merely imposes another cost — one that has
driven those more directly involved in the manufacture
of asbestos products to bankruptcy and others to man-
ufacturing plants in foreign countries. Those
companies that flee for bankruptcy protection from
the cost and risks of defending asbestos-related injury
claims in common law courts do so with the concomi-
tant loss of jobs, pensions, and 401(k) plans for their
employees.”® Plaintiffs respond that the fear is
unfounded, that such stretched liability is limited to
components required in the products.”” Plaintiffs’ argu-
ments provide little comfort or assurance in light of
their attempts to ever expand liability to reach manu-
facturers so peripherally connected to asbestos use.

Causation

Some courts have held that the question of liability for
replacement parts or post-sale insulation is not resolved
based on duty, but on causation.”® Under either ana-
lysis, the courts reason that there is insufficient nexus
between the manufacturer’s own product liability and
the injury to hold the manufacturer culpable.

Current State Of The Law

California

In Taylor v. Elliot Turbomachinery,”® the California
Appellate Court followed the reasoning of the
Washington Supreme court in Simonetta®® and Braa-
ten®'. Three California appellate courts quickly
followed: Merrill v. Leslie Controls, Inc..®* Walton v.
William Powell Co.,°® and Hall v. Warren Pumps
LLC% However, a fourth court in O’Neil v. Crane
Co.% disregarded 7#ylor and found that the defendant
had a duty to warn as to asbestos in replacement parts.
Currently, O’Neill is without precedential value,
because the California Supreme Court vacated it in
granting petitions for review in that case with Merrill,
Walton and Hall. The California Supreme Court’s deci-
sion in that consolidated review should resolve the issue
in California and is likely to have considerable influence
on courts in other states that lack higher court guidance.

Colorado

No Colorado court has directly addressed the issue of
the post-sale installation of replacement parts or asbes-
tos insulation. The Tenth Circuit held that under
Colorado law if the product was not defective under
standards existing at the time of manufacture, then the
manufacturer does not have a post-sale duty to warn.*®
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Applying this standard, the court held that a manufac-
turer that used asbestos in production, as was the
standard of the time, had no duty to warn the plaintiff
despite the fact that it later learned that the asbestos in
the product was dangerous.®”

Connecticut

The only relevant case in Connecticut is a trial court
decision holding that a defendant can be held liable for
exterior insulation manufactured by a third party if the
defendant “knew or should have known that external
asbestos insulation would have to be fitted to its [pro-
ducts] when it sold said [products].”G8

Delaware

The Delaware trial court has taken a middle ground,
leaving open the possibility that defendants may have a
duty to warn based on the proper facts, stating that
“[t]he manufacturer’s duty to warn is dependent on
whether it had knowledge of the hazards associated
with its product. The duty to warn does not require
that a manufacturer study and analyze the products of
others and warn users of the risks associated with those
products.”®

Georgia

Georgia courts have not addressed this issue in the
context of an asbestos case directly, but their precedent
in general products liability strongly supports the
defense position of non-liability for parts made by
another that it did not sell.”®

lllinois

Illinois has a long line of non-asbestos product liability
cases in which the courts have consistently refused to
place a duty on the manufacturer of a product that
became defective after it left the defendant’s control.
A manufacturer of one product has no duty to antici-
pate how its non-defective component might
potentially become dangerous when integrated into
an assembly of components and sub-assemblies
designed, assembled, and installed by another.”" This
line of cases predictably would prevent a holding that a
manufacturer is liable for the post-sale addition of
asbestos insulation. Illinois law specifically related to a
manufacturer’s duty with regard to asbestos-containing
replacement parts supplied by another is limited to one
federal district court decision. In that case, the court
held that an aircraft manufacturer had no duty with
respect to injuries caused by asbestos brakes that were
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replacements for the asbestos brakes in the originally
equipped airplane.”?

Maine

In a very recent decision, a Maine trial court adopted
the component parts doctrine in asbestos litigation
when it granted summary judgment for a defendant
boiler manufacturer. The court adopted the rationale
articulated by the Washington Supreme Court in
Braaten and Simonetta:

To date, Maine case law has not imposed
upon a manufacturer a duty to warn about
the dangerous propensities of other manufac-
turer’s products. Moreover, the Court is not
aware that the Law Court has deviated from
the majority rule that ‘a manufacturer’s duty
to warn is restricted to warnings based on the
characteristics of the manufacturer’s own
products.””

Maryland

Under state law, manufacturers are not responsible for
replacement parts, including brakes.”*

Massachusetts

The case law in Massachusetts provides the defendant
ample protection against claimed liability for exposure
to insulation or other asbestos-containing products
added to the product after the sale of the basic piece
of machinery. In Mizchell v. Sky Climber, Inc.,”” the
Supreme Judicial Court confirmed that Massachusetts
does not impose a duty to warn on a supplier of a
component part if that component part contains no
latent defect.

We have never held a manufacturer liable . . .
for failure to warn of risks created solely in
the use or misuse of the product of another
manufacturer. . .. The prevailing view is that
a supplier of a component part containing no
latent defect has no duty to warn the subsequent
assembler or its customers of any danger that
may arise after the components are assembled.”®

Since Mitchell, Massachusetts state and federal
courts consistently have granted summary judgment
for defendants in negligence and breach of warranty
failure-to-warn cases based on the component parts
doctrine.,””"’®
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The Massachusetts trial courts have recently adopted
the reasoning of the Washington Supreme Court
related to the replacement parts doctrine, granting
summary judgment to manufacturers of products on
which asbestos-containing replacement parts were
installed post-sale’” and instructing the jury that as
to post-sale insulation it was the plaintiff’s burden to
prove that the post-sale insulation was “recommended

and required” by the machinery-manufacturing
defendant.®

Michigan

The threshold requirement of any Michigan asbestos-
personal injury lawsuit is that the plaintiff must
demonstrate that he was exposed to an asbestos-
containing product for which the defendant is respon-
sible. On the issue of a defendant’s liability for
replacement parts manufactured and supplied by
others based upon foreseeability of use, the court sta-
ted in Spencer v. Ford Motor Co. that, although “.. . a
vehicle manufacturer may be held liable for damages
caused by defective component parts supplied by
another entity, this duty has not yet been extended
to component parts added to a vehicle subsequent to
distribution. Assuming the existence of a defect
[under either a negligence or breach of implied war-
ranty theory], plaintiff must ‘trace that defect into
the hands’ of the defendant. ‘[The] threshold require-
ment of any products liability action is identification
of the injury-causing product and its manufacturer.’
Failure of a component not supplied by the manufac-
turer does not give rise to liability on the manu-
facturer’s part.”®’!

Minnesota

In McGuire v. Honeywell, the trial court granted sum-
mary judgment to a school bus manufacturer, find-
ing that the plaintiff could not have been exposed
to the original brakes on the bus and that the
subsequent installation and repair of brake materials
made or supplied by others did not render the bus
defective:

Plaintiff asserts that Blue Bird’s ‘All-American’
bus, designed to require brakes which at the
time necessarily contained asbestos and which
would have to be repaired and replaced, was
unreasonably dangerous. For a defective
design claim to be successful, however, a

plaintiff must show that ‘the foreseeable risks
of harm posed by the product could have been
reduced or avoided by the adoption of a rea-
sonable alternative design.” Restatement
(Third) of Torts §2(b). By the plaintiff’s
own theory there was no reasonable alterna-
tive design [because all brakes at that time
contained asbestos], and this claim cannot
withstand summary judgment.®?

The ruling is consistent with general products liability
law in Minnesota and portends well for manufacturers.
Minnesota appellate courts have not yet had occasion
to address the manufacturer’s duty to warn as to the
hazards of asbestos-containing replacement parts.

New Jersey

At least one lower court held that an equipment man-
ufacturer is not liable for replacement parts supplied by
others.?? In fact, as noted above, in one of the earliest
asbestos-related decisions in the country, the court
focused on the placement of liability only on the man-
ufacturer that created the risk and was in the best
position to design out and the seller who profited
from the sale and could spread the risk. 34

New York

In Rastelli v. Goodyear Tire & Rubber,®® Plaintiff
brought a wrongful death suit after her husband was
killed while inflating a truck tire, made by Goodyear,
when the multi-piece tire rim, not made by Goodyear,
exploded. Goodyear knew that its tires were compati-
ble for use on some, but not all, multi-piece rim
assemblies and knew that such rim assemblies had a
propensity to explode. Goodyear, however, had neither
manufactured nor sold the tire rims at issue or tire rims
similar to those at issue.*® Goodyear manufactured
a sound product. It owed no duty to warn regarding
the hazards of a multi-piece rim manufactured by
another company despite the fact that it was foreseable
and that, in fact, Goodyear had actual knowledge that
its product could be used in conjunction with rim
assemblies.®”

Despite this clear statement of New York law by its
highest court, an appellate division of the court pub-
lished a summary decision several years later in
Berkowitz v. A.C. & S.*® without any reference to Ras-
telli, denying a pump manufacturer’s request for
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summary judgment against plaintiff’s complaint that it
had a duty to warn against the use of asbestos insulation
by the end user after the pump manufacturer had deliv-
ered insulation-free pumps, finding:

Nor does it necessarily appear that Worthing-
ton [defendant] had no duty to warn
concerning the dangers of asbestos that it
neither manufactured nor installed on its
pumps. While it may be technically true that
its pumps could run without insulation . . . it
is at least questionable whether pumps trans-
porting steam and hot liquids on board a ship
could be operated safely without insulation,
which Worthington knew would be made
out of asbestos.”’

In denying defendant’s dismissal, the Berkowitz court
simply evades its own responsibility to make a decision.
The Rastelli court stated that “[floreseeability, alone,
does not define duty — it merely determines the
scope of the duty once it is determined to exist.””
Despite that admonition, Berkowitz refuses to perform
its judicial function, stating, “Nor does it necessarily
appear that [defendant] had no duty.” As to whether
a defendant has a post-sale responsibility to investigate
to determine all post-sale uses of its non-defective
pump, the Berkowitz court observes: “[I]t is at least
questionable whether pumps ... could operate safely
without insulation. . . .” The court knew thag, if insula-
tion was used, the defendant knew it would contain
asbestos, only because U.S. Navy regulations and spe-
cifications required that only asbestos-containing
insulation be used in such war ships. Berkowitz by its
non-decision not only contradicts Rastelli, but also
employs faulty analysis, using foreseeability to create a
duty where none before existed. More recently, the
Court of Appeals reiterated that foreseeability alone
does not define duty even in the context of an asbestos
case. Holdampf'v. Port Authority of New York and New
Jersey,”! can be read as tacitly undermining any value in
Berkowitz.

Nonetheless, several New York state trial courts have
relied on the suggestion in Berkowitz that the manu-
facturer may have a duty to warn as to replacement
parts if its original parts were asbcsstos—containing.92
Those courts have hinged their decisions on the factual
issue of whether the manufacturer required the use of

asbestos.”?

48

Ohio

In Lindstrom v. A-C Product Liability Trust, the Sixth
Circuit Court of Appeals held that a defendant cannot
be held liable for another manufacturer’s asbestos-
containing products merely because the other manu-
facturer’s })roducts were attached to the defendant’s
product.”® Based on the plaintiffs testimony that he
worked on pumps manufactured by the defendant
and used asbestos-containing replacement gaskets
that were made by some other manufacturer, the
Court held that the pump manufacturer “cannot be
held responsible for the asbestos contained in another
product.””?

Pennsylvania

Pennsylvania courts have held that asbestos must come
from the product a defendant actually manufactures.”®
In addition, a defendant is not liable for the replace-
ment parts it does not manufacture.”” On a related
note, a defendant has no duty to warn of a product
made dangerous by the later design and arrangement
of another.”® However, at least one federal district court
has declined to follow this trend and found that a
defendant has a duty to warn against the hazards of
insulation used with its products.””

Rhode Island

A trial court in Rhode Island has ruled that a defendant
can be held liable for a third party’s asbestos-containing
gaskets and/or packing if the defendant knew or should
have known that asbestos-containing replacement pro-
ducts would be used in its product."®

South Carolina

The Fourth Circuit Court of Appeals has held that,
under South Carolina law, a manufacturer is not
liable for the replacement parts supplied by another
manufacturer.'?'

Texas

No Texas court has addressed the issue of liability of a
non-manufacturer for replacement parts or post-sale
addition of asbestos in any asbestos case. The Texas
courts have, however, consistently refused to extend
a manufacturer’s liability in non-asbestos cases to

products the defendant-manufacturer did not make
102
or sell.

Washington
The two Washington cases, Simonetta and Braaten,'®
have been discussed extensively above as the seminal
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asbestos cases against liability for aftermarket products
and post-sale insulation that paved the way for the later
asbestos-related cases in California and elsewhere.

West Virginia

No appellate cases in West Virginia have addressed the
issue of post-sale installation of asbestos. Therefore, the
only guidance available is in general product liability
law. The West Virginia Supreme Court has not recog-
nized post-sale duty to warn strict liability actions. It has
stated that a product’s safety “is to be tested by what the
reasonably prudent manufacturer would accomplish in
regard to the safety of the product, having in mind the
general state of the art manufacturing process, includ-
ing design, labels and warnings, as it relates to economic
costs, at the time the product was made.”!*

The court has held that the strict liability theory regard-
ing a manufacturer’s duty to warn “requires the defect
be present when the product is manufactured.”"® The
Johnson court stated that a court properly instructs the
jury under a strict liability theory if the court instructs
that the duty to warn considers whether the manufac-
turer had reason to know that a warning was necessary
when the product was made.'*

The rationale in the decisions seems to lean toward
disallowing liability, especially absent evidence of
knowledge of a defect when the product is manufac-
tured. However, it is likely that the trial court would
deny summary judgment concluding that a jury ques-
tion exists as to the knowledge of the defendant. The
Supreme Court has explicitly declined to decide

whether the duty exists under a negligence theory of
liability.'"”

Wyoming

Material or substantial alterations of a product after sale
constitute a defense to negligence, warranty, and strict
liability claims.'®® As such, Wyoming courts would
likely favor the defense.

Conclusion

The majority of courts that have engaged in in-depth
analyses of the issues seem to favor non-liability for the
post-sale installation of asbestos-containing insulation
or asbestos-containing replacement parts.'®” All eyes
are on California. If the California Supreme Court
decides in favor of the defendants in all of the four
consolidated cases pending before it, that decision

would be likely to influence courts in other states to
move in that same direction.
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